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Topics

• Intent To File 

• 21-526EZ

• 21-4138

• Notice of Disagreement

• VA Form 9

• VA Form 646

• Substitution Cases at the Board

• Hearings

• BVA Decisions/Remands
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Some References 

• 38U.S.C  § § 1117, 1118  

• 38 CFR § 3.317

• Federal Register / Vol. 60, No. 23 / 2-3-1995

• Federal Register / Vol. 68, No. 111 / 6-10-2003

• M21-1  

• Gutierrez v. Principi (Vet. App. 2004) 

• Stankevich v. Nicholson (Vet. App. 2006)

• Eisenet al., 2005 

• Kang et al 2000.  JOEM Volume 42, Number 5, May 2001

• Dursa et al 2016 JOEM Volume 58, Number 1, January 2016



38 CFR § 3.317 Claims

You cannot file a claim for “Gulf War Illness”

The VBA will send a letter asking what symptoms  
you are claiming.  

You need to respond or your claim may be denied. 

Read the NGWRC  guide please.



What Caused UDX, CMI

As far as your claim goes STOP!
• Under the law for VBA 

o UNKNOWN Cause for claim 

o 30 + Toxins research has not proven 

• “Presumed” cause by your service If 

o 1. You are there

o 2. Have the illness as per the law --



38 CFR § 3.317 Claims

CFR § 3.317 : Unless for (a)7

•During active duty in the Southwest Asia 
theater of operations during the GW, or

•To a degree of 10 percent or more within 
a presumptive period following service in 
the Southwest Asia theater of operations



Key in Any Good Claim

You Need

• Records showing reporting illness

• Forms fill out right

• A good  21-4138

• Good VSO 

• Understanding the Appeals



VA “Standard Claim Forms”

• All claims must be submitted on “New” standard 

• VBA Added “Intent to File”  March-2015 AND

• Removed informal claims

Remember the wrong forms or not filled out right =

If not the VA will see it as a request for the form. It will not hold 
the date of file. The same thing for a form not filled out right.



Required Forms

All claims must be submitted on prescribed forms:

 VA Form 21-526EZ, Application for Disability Compensation, Reopen a 

Claim, add secondary, increase.

 VA Form 21-686c, Declaration of Status of Dependents 

 VA Form 21-4138 (PTSD has a different form)

 VA From 21-4142a Release of your non- VA medical records



Way to get Service Connection

• Direct Service Connection § 3.303 , § 3.304

– Need to be in your STR Or

– Need good 4138 and C&P Exam/ doctor nexus 

• Secondary  § 3.310

– You need a nexus from a doctor, W/rationale why

– Research, + nexus from a doctor

• Presumption under §3.307, § 3.309, §3.317, §3.318
Remember 38 U.S.C § 1113 Presumptions rebuttable



§ 1113 Presumptions rebuttable

• Where there is affirmative evidence to the contrary, or 
evidence to establish that an intercurrent injury or 
disease which is a recognized cause of any of the 
diseases or disabilities within the purview of section 
1112, 1116, 1117, or 1118 of this title, has been suffered 
between the date of separation from service and the 
onset of any such diseases or disabilities, or the disability 
is due to the veteran’s own willful misconduct, service-
connection pursuant to section 1112, 1116, or 1118 of 
this title, or payments of compensation pursuant to 
section 1117 of this title, will not be in order.

https://www.law.cornell.edu/uscode/text/38/1112
https://www.law.cornell.edu/uscode/text/38/1116
https://www.law.cornell.edu/uscode/text/38/1117
https://www.law.cornell.edu/uscode/text/38/1118
https://www.law.cornell.edu/uscode/text/38/1112
https://www.law.cornell.edu/uscode/text/38/1116
https://www.law.cornell.edu/uscode/text/38/1118
https://www.law.cornell.edu/uscode/text/38/1117


Presumptive SC for objective indications of a qualifying 
chronic disability (by history, physical examination, and 
laboratory tests) cannot be attributed to any known clinical 
diagnosis. These signs and symptoms may include:

Fatigue
Skin issues
Headache
Muscle pain
Joint pain
Neuro Signs/Symptoms 
Neuropsychological S/S

§3.317(b) Symptoms or CMI 

Upper/Lower Respiratory 
Sleep disturbances
Gastrointestinal 
Cardiovascular 
Abnormal weight loss
Menstrual disorders
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We covered Diagnosed CMI

• So far we covered the CMI and what it takes to be 
diagnosed for them.

• CFS became final in the VBA in 1994

• Fibromyalgia was final in 1999

• Remember that if the VA can say the UDX symptom 
is a part of a DX illness --------

• your claim as a symptom will be denied. You do know 
how to us research and the laws with some claims.

– Resolution of Reasonable Doubt



Not a Diagnosis of a CMI

• Something like

• Chronic Fatigue

– Please note it does not have one word

• similar to a fibromyalgia

• Might be IBS



Fatigue
Skin issues
Headache
Muscle pain
Joint pain
Neuro Signs/Symptoms 
Neuropsychological S/S

38 CFR § 3.317 Claims

Upper/Lower Respiratory 
Sleep disturbances
Gastrointestinal
Cardiovascular 
Abnormal weight loss
Menstrual disorders
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Remember that PTSD, Fibromyalgia, CFS and IBS  combined 
would account for some of the UDX symptoms. 



Partially Explained Etiology 

CMI of a partially explained etiology can rule 
all out UDX and might rule out CMI such as;

• Diabetes  

• Multiple Sclerosis

Source

• Federal Register / Vol. 68, No. 111 / 6-10-2003



New 38 CFR 3.155

• Request for Application (38 CFR 3.155(a))
o Any communication or action expressing a desire to file for benefits 

under the laws administered by VA that does not meet the standards 
of a complete claim

• Intent to File (3.155(b))
o Written, oral, or electronic notice to VA of an intent to file a claim for 

compensation, pension, or survivors benefits (see slides 8 and 9 for 
details)

• Incomplete application (3.155(c))
o Any submission on a prescribed form that is not a complete claim as 

defined in 3.160(a)



38 CFR 3.157 Effective Date 

• Changes to effective date rules allow VA to pay 
retroactive benefits as early as the date of treatment 
if, within one year of treatment, VA receives:

– a complete claim, or

– an ITF and, within one year after the ITF is 
received, a complete claim for the corresponding 
benefit 



Intent to File (ITF) 
VA Form 21-0966

• You can only have one active ITF going at a time!

• It applies to the first claim received by the RO

• It gives you one year for the RO to receive the claim 

• Methods of filing an ITF:  
o Paper VA Form 21-0966, faxed, given to VSO or in-person interview at a 

VA regional office or other claim intake center

o First-time “Save” of online application eBenefits

o Telephone call to 1-800-827-1000 (not a good way)



What to Use

• If you what to file BUT---

• Do not have all of the document & /or

• Have a test in 2+ months OR

• Need to send for some records

• Use the ITF



Spend Time Wisely 

• Work on your 21-4138 read the NGWRC Guide

• Find your records, get what you only to prove claim

• Get reports from work

• Spouse statement

• If need to show Dr. studies/get Nexus

• DD214, divorce, marriage, kids 

• Check again for a DX.

• Fill out forms



21-0526EZ 

List the items to point 

Sleep Apnea – secondary  SEE 21-4138

Migraine – Secondary  – See 21-4138

Fibromyalgia – Reopen under 3.317 see 21-4138





21-0526EZ 

• Box 12 List all VA’s Do Not “ASSUME”

• Add Continued on 21-4138 

• After active duty DOD treatment serve places

• This is very important help with the Constructive 
Notice of VA Medical Records if there is a CUE later.

– Bell v. Derwinski, 2 Vet. App. 611 (1992)





256EZ Box 16-17

• PAST and Current  Guard and Reserve 

• Fill these out completely

• Printout you medical Report / Profiles

• Common ERROR is not giving 

– CURRENT OR LAST ASSIGNED NAME AND ADDRESS OF UNIT leads to 

lost records



Guard and Reserve

• If the you are a member of the National Guard or 
Reserves, you must submit copies of their service 
treatment records and any relevant personnel 
records along with their claim in order to be eligible 
for the FDC program.

• If the VA determines that relevant records are in the 
custody of the your units, the claim will have to be 
removed from the FDC track.



21-4138

• Used to direct the adjudicator 

• Address evidence you turned in

• Describes your symptoms 

– 38 C.F.R. § 3.159(a)

• Tells of time lost from work



Lay Statement

• Lay persons are competent to report 
objective signs of illness. See Gutierrez v. 
Principi, 19 Vet. App. 1, 8-9 (2004). 

• See 38 C.F.R. § 3.317(a)(5)

• see also Stankevich v. Nicholson, 19 Vet. 
App. 470 (2006)



Your Statement

• If missing most UDX claim are unsuccessful 

• Poorly written rating could be lower

• Will effect the date of Claim

• To much information leads to problems



Lay Evidence, other

• Other examples of lay evidence:
– Employment records showing increased 

absenteeism;

– Medical treatment for symptoms without 
diagnosis;

– Relevant observations of appearance, physical 
abilities or mental/emotional state.

Federal Register / Vol. 60, No. 23 / 2-3-1995

Gutierrez v. Principi (Vet. App. 2004) 



4138 Example

2010 case:
Claimant file for diarrhea, and joint pain, muscle pain and 
fatigue

The Claimant was rated for PTSD at the time

The veteran sent in a 41138 that said:
“ I suffer form diarrhea it might be IBS”
“ I have pain and fatigue I think it is CFS”

This is better than those with no statement.



Better example
Sleep Apnea Secondary

My doctor that see me and maintains my medicines has provided a letter on how the side effect causes 
my weight gain combined with my other rated problems.  It is attached and also in my VA file dated May 
12, 2014 
 
The argument that is that my sleep apnea is secondary to the medications taken for my diagnosis of 
PTSD and Fibromyalgia.  My PTSD requires specific medications which leads to weight gain and my 
fibromyalgia causes me the inability to exercise. I have attempted many times to lose the weight but the 
pain I suffer from affects my ability to exercise on a regular basis.  
 
Many conditions are believed to cause or result in sleep apnea syndrome. PTSD and depression have 
clear correlations with increased rates of sleep of sleep apnea.  
A major study large scale of veterans linking mental health disorder and sleep apnea was published in 
the journal Sleep in 2005. SEE Attached 
 
Two later studies conducted built on this. One was conducted at Madigan Army Medical Center in 
Tacoma, WA and published in the journal Sleep.  The other was conducted at Walter Reed Army Medical 
Center in Bethesda, MD and published in the journal Chest. The Walter Reed researchers found that 
73% of patients with PTSD also had sleep apnea.  SEE Attached 



4138 secondary
Handout  

• Did not leave it to just one illness

• Pointed out dated

• Showed MSG to doctor

• Used the new law on EED



VA From 21-4138 
Secondary



4138, UDX “like IBS”

• Vet could not get a clear DX from the doctors

• Been denied a few time since service

• A number of scopes

• Helped his lawyer and him with this



VA From 21-4138 Page 1
UDX Chronic Diarrhea



VA From 21-4138 
NOD Page 2
UDX Chronic 

Diarrhea



VA Examinations
as changed due to NGWRC

• Required for the (GWI);  

• M21-1.IV.ii.1.E.2.j. Notice to Examiners

• If, after examining the Veteran and reviewing the 
claims file, you determine that the Veteran’s 
disability pattern is either (1) an undiagnosed 
illness; or (2) a diagnosable but medically 
unexplained chronic multisymptom illness of 
unknown etiology, then no medical opinion or 
rationale is required as these conditions are 
presumed to be caused by service in the 
Southwest Asia theater of operations.



VA cannot impose a Nexus 
Once you meet the law 

Gutierrez v. Principi (2004)  the Court ruled-
• Lay statement to be used
• Statement of symptoms by wife is to be used
• Does not have to prove the exposer
• Every VSO MUST know this case law.

• The Veteran may in some cases need a 
nexus.



The Rating Decision 

• Step back and cool down

• Work with your VSO /Agent

• Look over everything and plan out your reply

• Use the VA regulations to win

• Back you what you say with the regulation  
and CASELAW

• You need to address things early and before it goes 
to the VBA.

Time—Do not wait to long!!!!!!



VA has a Duty to Max Benefit

• When determining the proper evaluation for a vet’s 

disability, VA is required to consider all possibly 

related Diagnostic Codes (DC), especially those that 

may yield a higher rating.

– See Vogan v. Shinseki, 24 Vet. App. 159, 164 (2010)

Look at the DC given and % at time it may be wrong

VA gave a 0% when the reg was 10% 



VA has a Duty to Max Benefit

• 38 C.F.R. § 4.25(b) 

– All disabilities arising from a single disease (or 
injury) are to be rated separately

But Remember 

• 38 C.F.R. § 4.14 Avoidance of Pyramiding

• You can’t be compensated more than once for 
the same disability or symptom 
– That is you cannot be paid for memory problem in 

PTSD and Gulf War 3.317

© NVLSP 2016



General Rating Considerations

• 38 C.F.R. § 4.3 Resolution of Reasonable Doubt

– “It is the defined and consistently applied policy of 
the Department of Veterans Affairs to administer 
the law under a broad interpretation, consistent, 
however, with the facts shown in every case.  
When after careful consideration of all procurable 
and assembled data, a reasonable doubt arises 
regarding the degree of disability such doubt will 
be resolved in favor of the claimant.”

© NVLSP 2016



What Constitutes an Appeal

• A timely Notice of Disagreement.

• VA issued a Statement of the Case.

• A timely filed VA Form 9. 

38 CFR 20.200



The Notice of Disagreement (NOD)

– Must be a 21-0958.

(claimant or their accredited representative)

– Must be filed within one year of when the 

decision letter was mailed.   38 CFR 

20.302(a) 

• The date of letter is considered the date mailed

– Must express disagreement



VA Form 21-0958, NOD

• Work with one issue or related issues

• Be careful in asking for a %

• Do not relate a secondary to only one issue

• Remember to work with a GOOD VSO, Agent or 

Lawyer as they point out of caselaw & regulations 



UDX Appeal

Stankevich v. Nicholson 2006  
• Decision must explain why one diagnostic code was 

selected v. another. 

• Diagnostic code must take into account the nature of an 
undiagnosed illness. 

• Inappropriate to require “objective evidence of a 
diagnosed disability” for 10%  (x-ray evidence of arthritis)



Examples
Hand out (B)

Service connection for a disease or disability 
characterized by joint pain, elbows and knees, to 
include as claimed due to exposure to Gulf War 
environmental hazards.

The available service treatment records show no 
treatment or diagnosis of any chronic disease or 
disability associated with joint pain. There is no other 
competent medical or

other evidence to show such a condition is currently 
diagnosed and either began during military service or 
was caused by service.



NOD

• This claim was denied as not in service

• The veteran did not have symptoms in the exam

• Did not complain of having any problem



VA From 21-0958
Page 1 NOD

IBS & Incontinence



VA From 21-0958
Page 2 NOD

IBS & Incontinence



NDO IBS, FM and Migraine

• Remember to address the exam in each part

• Address the secondary each time

• You can fight the route od SC on many paths at the 
same time



VA From 21-0958 
Fibromyalgia



Eisenet al., 2005 is a GERD at a much higher rate. 

Kang et al. 2000   VA long term study. Showing much higher 
rates of migraines, sinusitis, secures, COPD and some other 
illnesses. 

Dursa et al 2016VA long term study. Showing much higher 
rates of migraines, sinusitis, secures, COPD and some other 
illnesses. 

38 CFR §§ 3.303, 3.307, 3.317
38 USC § 5107(b) Benefit of the Doubt 



Follow Up Study of a National Cohort of Gulf 
War and Gulf Era Veterans 

• Gulf War Illness 

• Chronic fatigue syndrome

• Gastritis

• Neuralgia

• Fibromyalgia 

• Tachycardia

• Dermatitis

• Rheumatoid arthritis

• Arthritis

• IBS

• Functional dyspepsia

• Seizures

• Coronary heart disease

• Migraine headaches

• Hypertension

• Asthma

• COPD

• Post traumatic stress disorder

• Major depressive disorder 

• Anxiety Disorder

60

Gulf War Veterans reported significantly higher prevalence of the following conditions 



Toxins in Desert Storm 
(A) The following organophosphorous pesticides:

(i) Chlorpyrifos.

(ii) Diazinon.

(iii) Dichlorvos.

(iv) Malathion.

(B) The following carbamate pesticides:

(i) Proxpur.

(ii) Carbaryl.

(iii) Methomyl.

(C) The carbamate pyridostigmine bromide used as 

nerve agent prophylaxis.

(D) The following chlorinated hydrocarbons and 

other pesticides and repellents:

(i) Lindane.

(ii) Pyrethrins.

(iii) Permethrins.

(iv) Rodenticides (bait).

v) Repellent (DEET).

(E) The following low-level nerve agents and 

precursor compounds at exposure levels below 

those which produce immediately apparent 

incapacitating symptoms:

(i) Sarin.

(ii) Tabun.

(F) The following synthetic chemical compounds:

(i) Mustard agents.

(ii) Volatile organic compounds.

(iii) Hydrazine.

(iv) Red fuming nitric acid.

(v) Solvents.

(G) The following sources of radiation:

(i) Depleted uranium.

(ii) Microwave radiation.

(iii) Radio frequency radiation.

(H) The following environmental particulates and

pollutants:

(i) Hydrogen sulfide.

(ii) Oil fire byproducts.

(iii) Diesel heater fumes.

(iv) Sand micro-particles.

(I) Diseases endemic to the region such as:

(i) Leishmaniasis.

(ii) Sandfly fever.

(iii) Pathogenic escherichia coli.

(iv) Shigellosis.

(J) Time compressed administration of multiple 

live, ‘‘attenuated’’, and toxoid vaccines.



Example Research Helping

• Claim File Migraine as UDX under 3.317

• Veteran has year of medical records

• Claim is denied not a UDX

• No record in STR Denied

• NGWRC helps out 





Traditional Review

A review by someone in the Appeals Team at

the regional office, but it is not a De-novo

review.  The reviewer, sometimes a Rating

Specialist, reviews any additional evidence

received with the NOD and either grants the

benefit sought or if any issues(s) continues to be

denied, prepares a Statement of the Case.  

38 CFR 3.2600(f)
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De novo Review

A review by a Decision Review Officer (DRO)

starting at the original rating decision for the

issue(s) on appeal. It should be a thorough

review of all the evidence and decisions up to the

last decision making sure the decisions were

correct.

Any additional evidence sent with the NOD will

also be taken into consideration when the DRO

makes a decision after the De novo review.

38 CFR 3.2600 (a)



De novo or Traditional review

If the Notice of Disagreement is sent in, the VA will send a letter 
to the claimant, and give them 60 days to make a selection of a 
De novo or Traditional review.

If the claimant fails to make a selection within 60 days from the 
date of the letter, VA will proceed with the Traditional Review.
38 CFR 3.2600(b)

Q:  So what’s the difference and why would you chose one 
over the other?

A:  A De novo review is much more thorough and a DRO could 
use Difference of Opinion to change the rating.

66



Decision Review 

The DRO can change the decision based on the record if he/she 
believes that the better rating practice would be to grant.  The 
DRO cannot reverse a decision with which he/she just 
disagrees.  38 CFR 3.2600 (a)

– Difference of opinion does not require new medical 
evidence to change the previous decision.

– The Decision Review Officer is the only person in the 
Regional Office who can change a rating based on 
difference of opinion.



Administrative Review Request

• Request by VSO prior to SOC for review by VA 

Central Office.

• Very unique circumstances.

• Not every VSO has established procedures for AR 

requests. 

68



What Happens to the NOD?

69

The file is reviewed along with any 
additional arguments or evidence included 
with the NOD.

The DRO or Appeals Team member will then 
either grant the benefit sought or if any 
issue(s) continues to be denied, prepare a 
Statement of the Case.



What’s a Statement of the Case 

(SOC)

– It’s a detailed description of the facts, laws, 
regulations, and reasons used by the RO in 
reaching their decision.

– It’s intended to help the claimant understand 
the laws and regulations for the RO decision.

– It’s also intended to help the claimant with 
their appeal.

38 CFR 19.29



VA Form 9 

• Included with the SOC is a VA Form 9, “Appeal 

to Board of Veterans’ Appeals”. It’s also called a 

Substantive Appeal.

• Once the claimant has reviewed the SOC, the 

VA Form 9 must be completed and returned to 

the VA timely so that BVA will review the issues 

being appealed.   The claimant should make a 

comment on each issue on appeal.         

38 CFR 19.30



Form-9 

• Must include a selection of personal 

hearing versus no hearing request

• Must identify the issues being 

pursued on appeal

• Must include some discussion of the 

each issue



HEARINGS

• Ask for a hearing to be held before a Decision 
Review Officer at the RO before sending in the 
From-9.

• Once the appeal has been certified to the Board, 
any hearing requested on the appealed issues will 
be held before a BVA Judge .



BVA Types of Hearings

1.  In person at the Board in Washington, D.C.

2.  Locally before a Travel Board of the BVA.

3.  Video teleconference hearing before a BVA 

Board member.

The quickest way to get a hearing?

Probably a video hearing



#1 – 60 days from the date the SOC is mailed or the 
remainder of the one year period following the date of the 
original decision whichever is greater.  
38 CFR 20.302 (b)

#2 – 60 days from the date the SSOC is mailed or the 
remainder of the one year period whichever is greater. 38 
CFR 20.302 (b)(2)

Time Limits, VA Form 9



Time Limits, Form 9 cont.

Remember, the time is measured from the day 

the VA mailed the notice of the decision being 

appealed.  The date of the letter is considered 

the date it’s mailed.  

– However, the law does guarantee an claimant not 

less than 60 days to review a SOC or SSOC.



VA Form  9 
Page 1



VA Form 9
Page 2



The BVA Docket

• Except as otherwise provided, the Board will consider

and decide appeals in date order according to each

appeal’s place upon the docket. – 38 CFR §20.900

• The docket number is assigned based on the date the

Substantive Appeal (VA Form 9) is received at the

regional office.  

Q:  When should you submit a VA Form 9?  

A:  As early as possible after the SOC is issued, to lock 

in the earliest docket date possible.



90 DAY RULE

The claimant has 90 days after the appeal is received at 

the Board to:

• Request a change in representation.

• Request a personal hearing.

• Submit additional evidence.

The claimant will receive a letter from the Board explaining 

this regulation when the appeal is received at the Board.

38 CFR 20.1304



VA From 646
Page 1



VA From 646
Page 2



VA From 646
Page 3



After 90 Days….

After 90 days, the claimant must demonstrate good cause 
for the delay such as:

• Discovery of evidence after the 90 day period.
• Illness.
• Death of an individual representative.

Prepare a motion based on 38 CFR 1304(b), explain the 
change and the reason for the change.  

Note:  Anytime evidence is sent to the Board, make sure you 
prepare a letter stating you want to waive regional office 
jurisdiction.   Otherwise, the case will have to go back to the 
regional office for consideration.



BVA Decisions

When a BVA Judge decides the case, he/she can do 

several things:

Grant the issue(s)  Deny the issue(s) or

Remand the issue(s)

The decision may include all three.  

The Board will send the claimant and the VSO a copy of the 

decision.  If the issue is granted or denied, the Board’s 

decision is final and will include appeal rights to the Court of 

Appeals for Veterans Claims (CAVC) on the denied issues.  

Any issue that is remanded is not a final decision.



REMAND 

If the Board finds that it does not have enough information 
to make a decision on a specific issue, the Remand 
Decision will instruct the regional office or the Appeals 
Management Center (AMC) what it needs to make a 
decision.

Or, if there is something that has happened, such as a 
change in law, request for a hearing, etc. that the appeal 
requires re-adjudication, the appeal is remanded.

Court of Appeals for Veterans Claims:  Stegall vs. West 
(6/98) held that all remand orders must be complied with 
before the case is returned to the BVA.  
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Remands

Once the information has been received (or an 

unsuccessful attempt has been made), the regional 

office or AMC will make another decision and grant the 

benefit sought or continue the denial and issue a 

SSOC. 

The appellant should review the decision, and return 

the attachment which states whether or not he has or 

does not have additional evidence to submit.  It is also 

his chance to tell the Board why he does not agree 

with the decision.



BVA FINAL DECISIONS
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Denials:

•File a motion asking the Board to reconsider the claim or review the 
case because there was a clear and unmistakable error (CUE) in the 
Board’s decision.   The motion must discuss the reason for the 
request.

•File an appeal with the US Court of Appeals for Veterans Claims.  
There is a time limit of 120 days from the date of the decision, so 
pay attention to the date of BVA’s decision.

•Go back to the local VA and reopen the claim.

•Do nothing.



BVA FINAL DECISIONS 

Grants:
Sometimes the BVA decision will include the percentage 
and effective date; however, most of the time it doesn’t.  

When the RO does the rating implementing the BVA 
decision check for percentage and effective dates on 
grants/and increases.  You can appeal that decision on 
percentage and/or effective date.



Reconsideration

Request for Reconsideration by Rating Board?

There is no such provision in regulation, however:

• Submission of new evidence

• Identification of evidence of record not considered

Does not extend appeal period unless evidence is in 

timely response to DTA letter
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Clear & Unmistakable Error (CUE)

No Time Limit 

38 CFR 3.104(b)

38 CFR 3.105(a)

38 CFR 20.1403

An unappealed RO decision

Russell v. Principi, 3 Vet.App. 310(1992)



Questions?

Take Away Points

1. Many UDX are a part of a CMI
2. Vets statements are very important.
3. A diagnosed illness may still be related to 

the service if there is a large scale study 
and a nexus with a good reasoning . 

4. Unknown causes = 100% proof of what did 
or did not cause the symptom. 


